Kevin R. Minkoff, CPA
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EMPLOYEE VS. INDEPENDENT CONTRACTOR

The following is a summary of the 20 common law factors the IRS uses to classify a worker as an employee or independent contractor.  The answers given are those most appropriate to classifying the worker as an independent contractor.

	1. Instructions

Does the employer have the right to say when, where and how the worker is to work?  Does the employer have the right to require compliance with instructions?


	NO

	2. Integration

Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to certain amount of control by the owner of the business.


	If the employer does not possess this type of control.

	3. Right of discharge

Can the employer exercise control through the threat of dismissal, which causes the worker to obey the employer’s instructions? (An independent contractor cannot be fired so long as results of the work meet the contract specifications.)


	NO

	4. Right to terminate

Does the worker have the right to terminate employment without liability?


	NO

	5. Services rendered personally (right to delegate)

Does the worker have the right to delegate the work to be performed?


	NO

	6. Hiring, supervising, and paying assistants

Does the worker have authority to hire, supervise and pay assistants?


	YES

	7. Training

Does an employer provide periodic or frequent training to the worker which is a requirement of employment?


	NO

	8. Payment by hour, week, month

Does the employer pay by the hour, week, or month, not as a convenient way of paying a lump sum agreed upon as the cost?


	NO

	9. Payment of business and/or traveling expenses

Does the employer pay the worker’s business or travel expenses? (The IRS places heavy emphasis on the employer’s payment of the worker’s business or travel expenses.  If such expenses are paid, the IRS will usually find the worker to be an employee.)


	NO

	10. Continuing relationship

Does the worker have a continuing relationship with the employer? (A continuing relationship, even if it occurs at irregular intervals, indicates to the IRS the existence of an employer-employee relationship.  Also based on length of time employed and method of payment.)


	NO

	
	

	11. Set hours of work

Does the employer set the hours of work for the worker? (The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control.)
	NO

	12. Full time required

Is the worker required to work full time?


	NO

	13. Working for more than one employer at a time

Does the worker work for more than one employer simultaneously?


	YES

	14. Making service available to the general public

Does the worker make the same services available to the general public?


	YES

	15. Furnishing of tools and materials

Does the worker furnish his/her own tools and materials?


	YES

	16. Doing work on employer’s premises

Is the work performed on the employer’s premises?
	The importance of this factor depends on the type of work being performed

	17. Order or sequence set

Does the employer set the order or sequence of work to be performed? (Often, because of the nature of an occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  It is sufficient to show control, however, if such person or persons retain the right to do so.)


	NO

	18. Oral or written reports

Is the worker required to make regular oral or written reports about the work being performed?  (Piano repairers who submitted a job invoice that amounted to a report on each job done were found by the IRS to be employees, as were oil pumpers who had to submit period production status reports.)


	The importance of this factor depends on the nature of the work being performed and the terms of the contract. 

	19. Significant investment

Has the worker invested in facilities 


	YES

	20. Realization of profit or loss

Can the worker realize a profit or suffer a loss as a result of the worker’s services?


	YES


If a worker is a common law employee, the employer is responsible for state and federal income tax withholding, social security taxes (FICA) and state and federal unemployment insurance taxes.  All common law employees must be covered by a workers' compensation insurance policy from the very beginning of employment.  No distinction is made between different types of common law employees; managers and supervisors are treated the same as line workers.  There is no difference between full-time or part-time employees or employees hired for only a short period of time.  

An independent contractor is responsible for her/his own self-employment taxes.  If s/he has employees, s/he also has the obligation to comply with all employer responsibilities including workers' compensation insurance for her/his employees.  If the independent contractor does not have and maintain workers' compensation insurance, the prime contractor is responsible for providing coverage.  The prime contractor may recover from the independent contractor the cost of providing workers' compensation insurance to the independent contractor's employees.  

Oregon Definition of Independent Contractor

Independent contractors are defined in ORS 670.600.  An individual or business entity that performs labor or services for remuneration shall be considered to perform the labor or services as an "independent contractor" only if all eight of the following standards are met.  

1. The individual or business entity providing the labor or services is free from direction and control over the means and manner of providing the labor or services, subject only to the right of the person for whom the labor or services are provided to specify the desired results; 

2. The individual or business entity providing labor or services is responsible for obtaining all assumed business registrations or professional occupation licenses required by state law or local government ordinance for the individual or business entity to conduct the business; 

3. The individual or business entity providing labor or services furnishes the tools or equipment necessary for performance of the contracted labor or services;

4. The individual or business entity providing labor or services has the authority to hire and fire employees to perform the labor or services;

5. Payment for the labor or services is made upon completion of the performance of specific portions of the project or is made on the basis of an annual or periodic retainer;

6. The individual or business entity providing labor or services is registered under ORS Chapter 701 (construction), if the individual or business entity provides labor or services for which such registration is required; 

7. Federal and state income tax returns in the name of the business or a business Schedule C or farm Schedule F as part of the personal income tax return were filed for the previous year if the individual or business entity performed labor or services as an independent contractor in the previous year; and 

8. The individual or business entity represents to the public that the labor or services are to be provided by an independently established business.  Except when an individual or business entity files a Schedule F as part of the personal income tax returns and the individual or business entity performs farm labor or services that are reportable on Schedule C, an individual or business entity is considered to be engaged in an independently established business when four or more of the following circumstances exist: 

a. The labor or services are primarily carried out at a location that is separate from the residence of an individual who performs the labor or services, or are primarily carried out in a specific portion of the residence, which portion is set aside as the location of the business

b. Commercial advertising or business cards as is customary in operating similar businesses are purchased for the business, or the individual or business entity has a trade association membership.  

c. Telephone listing and service are used for the business that is separate from the personal residence listing and service used by an individual who performs the labor or services

Labor or services are performed for two or more different persons within a period of one year; or The individual or business entity assumes financial responsibility for defective workmanship or for services not provided as evidenced by the ownership of performance bonds, warranties, errors and omission insurance or liability insurance relating to the labor or services to be provided.
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